had called MSHA about ventilation problems and the burning of the leads
to the motor on the roof-bolting machine.  It should be noted that com-
plainant does not assert that he called MSHA about the roof-bolting
machine (Finding No. 11, supra) and the inspector testified that the call
to MSHA about the roof-bolting machine had been placed anonymously (Find-
ing No. 14, supra).  Therefore, any finding that respondent violated sec-
tion I05(c)(l) when it discharged complainant must rest on a conclusion
that a discriminatory act occurs if an employer tries to ascertain whether
an employee has exercised his right under section 103(g)(l) to request
that a special inspection be made concerning an alleged violation of
the Act or of a mandatory health or safety standard.

In Elias Moses v. Whitley Development Corp., 4 FMSHRC _____, Docket

No. KENT 79-366-D, decided August 31, 1982, the Commission held that the
respondent in that case had violated section 105(c)(l) by discharging a
miner because it suspected him of having reported an accident to MSHA.
The facts in the Noses case showed beyond any doubt that Moses had not
called MSHA to report an accident, but the Commission concluded that re-
spondent had violated section 105(c)(l) because it had discharged Moses
for the reason that respondent thought Moses had reported an accident to
MRHA.  The facts in the Moses case are very similar to the facts in this
proceeding because in the Moses case, as in this case, the employer
tried to find out who had called MSHA to request a special inspection
pursuant to the provisions of section 103(g)(l) of the Act.  Section
103(g)(l) requires MSHA to reduce to writing a request for a special in-
spection.  The written request should be-shown by MSHA to the operator,
but MSHA is forbidden to provide the operator with the name of the person
who made the request for a special inspection.

The discussion above shows that complainant successfully established
a prima facie case under the Pasula test by showing that his discharge was
motivated in part by a protected activity, that is, the right to request
MSHA to make an inspection under section 103(g)(l) of the Act without re-
spondent's supervisory personnel making an effort to determine whether he
did, in fact, request such an inspection. Respondent's evidence, however,
has successfully shown that even if a part of its motivation may have been
attributable to complainant's having been suspected of requesting MSHA to
make a special inspection, respondent would, in any event, have discharged
complainant for his unprotected activities alone.

Between the time I wrote my bench decision and the time that the
record in this case became available, the Commission issued its decision
in Johnny N. Chacon v. Phelpa Dodge Corp., 3 FMSHRC 2508 (1981), pet, for
review filed, No. 81-2300, D.C, Clr., December 11, 1981, in which it
stated (3 FMSHRC at 2516-2517):

* * * Once it appears that a proffered business justification
is not plainly incredible or implausible, a finding of pretext
is inappropriate. We and our judges should not substitute for
the operator's business judgment our views on "good" business
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